Guidance on the Employee Retention Credit under Section 2301 of the Coronavirus Aid,

Relief, and Economic Security Act

Notice 2021-20

I. PURPOSE

This notice provides guidance on the employee retention credit provided under
section 2301 of the Coronavirus Aid, Relief, and Economic Security Act (CARES Act),
Pub. L. No. 116-136, 134 Stat. 281 (March 27, 2020), as amended by section 206 of the
Taxpayer Certainty and Disaster Tax Relief Act of 2020 (Relief Act), which was enacted
as Division EE of the Consolidated Appropriations Act, 2021, Pub. L. No. 116-260, 134
Stat. 1182 (December 27, 2020). The guidance provided in this notice addresses the
employee retention credit as it applies to qualified wages paid after March 12, 2020, and
before January 1, 2021. This notice does not address the changes made by section
207 of the Relief Act that apply to the employee retention credit for qualified wages paid
after December 31, 2020. The Department of the Treasury (Treasury) and the Internal
Revenue Service (IRS) will address the modifications made by section 207 of the Relief
Act applicable to calendar quarters in 2021 in future guidance.

Il. BACKGROUND

Section 2301 of the CARES Act allows a credit (employee retention credit or
credit) against applicable employment taxes for eligible employers, including tax-exempt

organizations, that pay qualified wages, including certain health plan expenses, to some



Example 3: A restaurant is ordered by a local health department to close due to a
health code violation. Since the order is unrelated to COVID-19, it would not be
considered a governmental order for purposes of the employee retention credit.

D. Full or Partial Suspension of Trade or Business Operations

Question 11: If a governmental order requires non-essential businesses to
suspend operations but allows essential businesses to continue operations, is an
essential business considered to have a full or partial suspension of operations due to a
governmental order?

Answer 11: An employer that operates an essential business is not considered
to have a full or partial suspension of operations if the governmental order allows all of
the employer’s operations to remain open. However, an employer that operates an
essential business may be considered to have a partial suspension of operations if,
under the facts and circumstances, more than a nominal portion of its business
operations are suspended by a governmental order. For example, an employer that
maintains both essential and non-essential business operations, each of which are
more than nominal portions of the business operations, may be considered to have a
partial suspension of its operations if a governmental order restricts the operations of
the non-essential portion of the business, even if the essential portion of the business is

unaffected. In addition, an essential business that is permitted to continue its

operations may, nonetheless, be considered to have a partial suspension of its
operations if a governmental order requires the business to close for a period of time

during normal working hours.
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Solely for purposes of this employee retention credit, a portion of an employer's
business operations will be deemed to constitute more than a nominal portion of its
business operations if either (i) the gross receipts from that portion of the business
operations is not less than 10 percent of the total gross receipts (both determined using
the gross receipts of the same calendar quarter in 2019), or (ii) the hours of service
performed by employees in that portion of the business is not less than 10 percent of
the total number of hours of service performed by all employees in the employer's
business (both determined using the number of hours of service performed by
employees in the same calendar quarter in 2019).

Question 12: If a governmental order causes the suppliers to a business to
suspend their operations, is the business considered to have a suspension of
operations due to a governmental order?

Answer 12: An employer may be considered to have a full or partial suspension
of operations due to a governmental order if, under the facts and circumstances, the
business’s suppliers are unable to make deliveries of critical goods or materials due to a
governmental order that causes the supplier to suspend its operations. If the facts and
circumstances indicate that the business’s operations are fully or partially suspended as
a result of the inability to obtain critical goods or materials from its suppliers because
they were required to suspend operations, then the business would be considered an
eligible employer for calendar quarters during which its operations are fully or partially

suspended and may be eligible to receive the employee retention credit.
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Question 18: What factors should be taken into account in determining whether
a modification required by a governmental order has more than a nominal effect on
business operations for purposes of Q/A-177?

Answer 18: The types of modifications that are contemplated by Q/A-17 are
those required by a governmental order as a condition of reopening a physical space for
business or service to the public. Examples of these modifications include: limiting
occupancy to provide for social distancing, requiring services to be performed only on
an appointment basis (for businesses that previously offered walk-in service), changing
the format of service (for example, restrictions on buffet or self-serve, but not
prepackaged or carry-out), or requiring employees and customers to wear face
coverings.

The mere fact that an employer must make a modification to business operations
due to a governmental order does not result in a partial suspension unless the
modification has more than a nominal effect on the employer’s business operations.
Whether a modification required by a governmental order has more than a nominal
effect on the business operations is based on the facts and circumstances. A
governmental order that results in a reduction in an employer’s ability to provide goods
or services in the normal course of the employer’s business of not less than 10 percent
will be deemed to have more than a nominal effect on the employer’s business
operations. For example, occupancy restrictions at a restaurant with indoor dining
service may result in an actual, and more than nominal, reduction of the restaurant’s

ability to service customers; however, an occupancy restriction at a retailer with
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